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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
)
V.
)
LARRY BURTON PENKUNIS,
)
)
Defendant-Appellant.
)
_ _ _ _ _ _ _ _ _ _)

CASE NO. 46498-2018
KOOTENAI COUNTY NO. CR-2018-4805
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
After Larry B. Penkunis pled guilty to delivery of a controlled substance, the district
court sentenced him to twenty-five years, with twelve years fixed. Mr. Penkunis then moved for
a reduction in the fixed portion of his sentence to six years. The district court granted his motion
in part and reduced his fixed time to ten years. Mr. Penkunis now appeals, and he argues district
court abused its discretion by failing to further reduce his fixed time.

Statement of Facts and Course of Proceedings
The grand jury returned an Indictment charging Mr. Penkunis with second degree
murder, failure to report a death, and two counts of delivery of a controlled substance.
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(R., pp.13-14.) The State later amended the Indictment to include the persistent violator
sentencing enhancement. (R., pp.78-80.)
Pursuant to a plea agreement, Mr. Penkunis entered an Alford1 plea to failure to report a
death and one count of delivery of a controlled substance. (R., pp.146-50, 151, 152-53.) The
State agreed to dismiss the other charges. (R., p.151.) The State also agreed to recommend
concurrent sentences. (R., p.151.)
At sentencing, the district court recognized a recent Idaho Supreme Court case called into
question the constitutionality of the failure to report a death charge against Mr. Penkunis.
(R., p.464.) The district court requested additional briefing on the matter, but parties proceeded

with sentencing on the delivery charge. (R., p.464.) The State recommended a sentence ofthirtyfive years, with twenty years fixed. (R., p.467.) Mr. Penkunis requested twenty years, with ten
years fixed, and a period of retained jurisdiction. (Tr. Vol. I, 2 p.48, Ls.3--4.) The district court
sentenced him to twenty-five years, with twelve years fixed, and declined to retain jurisdiction.
(R., p.470; Tr. Vol. I, p.69, Ls.19-23.) The district court entered a judgment of conviction
accordingly. (R., pp.472-73.) Mr. Penkunis timely appealed. (R., pp.474-76.) Shortly thereafter,
on the State's motion, the district court ordered dismissal of the failure to report a death charge.
(R., pp.480, 485.)
Mr. Penkunis then moved for reconsideration of his sentence pursuant to Idaho Criminal
Rule 35 ("Rule 35"). (R., p.495.) The district court held a hearing on the motion. (See generally
Tr. Vol. II.) Mr. Penkunis requested the district court reduce his fixed time to six years, but add
six years to the indeterminate sentence, so the total sentence remained at twenty-five years.
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North Carolina v. Alford, 400 U.S. 25 (1970).
There are two transcripts on appeal. The first, cited as Volume I, contains the sentencing and
entry of plea hearings. The second, cited as Volume II, contains the Rule 35 motion hearing.
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(Tr. Vol. II, p.15, Ls.18-22.) The district court granted his motion in part and reduced the fixed
time to ten years, with fifteen years indeterminate. (Tr. Vol. II, p.26, Ls.21-23.) The district
court entered an order granting his motion in part. (Aug. R., p.1.)

ISSUE
Did the district court abuse its discretion by failing to further reduce Mr. Penkunis' s fixed time
upon his Rule 35 motion for leniency?

ARGUMENT
The District Court Abused Its Discretion By Failing To Further Reduce Mr. Penkunis's Fixed
Time Upon His Rule 35 Motion For Leniency
"A Rule 35 motion for reduction of sentence is essentially a plea for leniency, addressed
to the sound discretion of the court." State v. Carter, 157 Idaho 900, 903 (Ct. App. 2014). In
reviewing the grant or denial of a Rule 35 motion, the Court must "consider the entire record and
apply the same criteria used for determining the reasonableness of the original sentence." Id. The
Court "conduct[ s] an independent review of the record, having regard for the nature of the
offense, the character of the offender and the protection of the public interest." State v. Burdett,
134 Idaho 271, 276 (Ct. App. 2000). "Where an appeal is taken from an order refusing to reduce
a sentence under Rule 35," the Court's scope ofreview "includes all information submitted at the
original sentencing hearing and at the subsequent hearing held on the motion to reduce." State v.
Araiza, 109 Idaho 188, 189 (Ct. App. 1985). "When presenting a Rule 35 motion, the defendant

must show that the sentence is excessive in light of new or additional information subsequently
provided to the district court in support of the Rule 35 motion." State v. Huffman, 144 Idaho 201,
203 (2007).
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The new and additional information presented by Mr. Penkunis at the Rule 35 motion
hearing showed his sentence was excessive. Mr. Penkunis presented new and additional
information on two matters: his prior criminal history and his conduct since incarceration. Both
warranted a further reduced fixed sentence.
First, Mr. Penkunis clarified his prior criminal history and past incarceration. At
sentencing, the State had argued Mr. Penkunis had "been through the prison system multiple
times" and described him as a "career criminal." (Tr. Vol. I, p.35, L.4, Ls.9-10.) The State also
argued Mr. Penkunis needed to be ''warehoused" and sent "home," meaning "back to prison ...
where he belongs." (Tr. Vol. I, p.36, Ls.10-12.) At the Rule 35 motion hearing, Mr. Penkunis
made clear he was not in and out of prison multiple times. He testified, after his release in 2011,
he "finally" asked for help. (Tr. Vol. II, p.9, Ls.2-5.) He became a certified physical fitness
trainer, taught Sunday school, and got married. (Tr. Vol. II, p.9, Ls.11-17.) He also worked in
the gold mines in Alaska. (Tr. Vol. II, p.9, Ls.17-18.) In 2014 or 2015, things started to go
downhill: Mr. Penkunis's wife got cancer, he relapsed, and she left him. (Presentence
Investigation Report ("PSI"),3 pp.70, 76-77.) In 2016, Mr. Penkunis's parole was revoked, and
he went back to prison. (Tr. Vol. II, p.10, Ls.3-20.) This revocation, however, was based on
crimes related to the instant offense. (Tr. Vol. II, p.10, Ls.3-16, p.14, L.15-p.15, L.16.) In 2017,
Mr. Penkunis was released. (Tr. Vol. II, p.10, Ls.18-20.) He turned himself in for the instant
offense in March 2018. (Tr. Vol. II, p.10, L.21-p.11, L.2.) Ultimately, Mr. Penkunis explained
his time in custody since 2011 was attributable to parole or probation violations, which in tum
were premised on the instant offense or related charges. (Tr. Vol. II, p.16, L.l-p.20, L.13.)
Mr. Penkunis highlighted this information to the district court to challenge the State's
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Citations to the PSI refer to the 371-page electronic document with the confidential exhibits.
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characterization of him as a repeat offender, constantly in and out of prison, for a variety of
offenses. (Tr. Vol. II, p.19, L.18–p.20, L.6.) This additional information on his criminal history
justified a further reduction of his fixed time.
Second, Mr. Penkunis provided the district court with information on his rehabilitative
efforts while in prison. Since his incarceration, Mr. Penkunis demonstrated his rehabilitative
potential. Mr. Penkunis worked in the kitchen and participated in the PAWS program, which
trained dogs for families and veterans. (Tr. Vol. II, p.11, Ls.14–21.) He also mentored someone
through the church, and he taught Sunday school once a month. (Tr. Vol. II, p.11, Ls.22–24.) He
was learning how to use Microsoft Office and Linux Multimedia Studio. (Tr. Vol. II, p.11, L.24–
p.12, L.1.) In addition, he started drawing pictures to raise money for Pastor Tim Remington’s
faith-based rehabilitation center. (Tr. Vol. II, p.12, Ls.7–9.) Moreover, Mr. Penkunis had no
disciplinary issues. (Tr. Vol. II, p.12, Ls.15–19.) He explained he was living in the honors dorm,
but he gave that up only to take on more responsibility with PAWS. (Tr. Vol. II, p.12, Ls.19–24.)
Finally, Mr. Penkunis expressed his understanding of the need for some punishment in his case.
He stated:
I mean, as much as it would be great to have [probation or a period of retained
jurisdiction], I mean, I find that I did make mistakes and I know that, and I’m in a
place here where I feel that I’m getting – I’m learning to put others before myself,
be part of a team, and not to be so self-centered and emotionally driven. If there
ever was a time when I – that I would fail because my emotions seem
overwhelming, it would definitely feel like it is now. And I know that that’s what
I’ve let ruin my life over and over and over, is making emotionally based
decisions. And so I’m not asking that this be overlooked. I’m just asking that the
time be a little bit less.
(Tr. Vol. II, p.13, L.15–p.14, L.2.) Mr. Penkunis’s rehabilitative efforts and insight into his
behavior that led him to the instant offense support a lesser sentence.
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In summary, the district court did not exercise reason by failing to give more weight to
this new and additional information when reducing Mr. Penkunis's fixed time to ten years.
Proper consideration of this information stands in favor of a further reduction to six years fixed.
Mr. Penkunis therefore maintains the district court abused its discretion by granting his Rule 35
motion in part.

CONCLUSION
Mr. Penkunis respectfully requests this Court reduce his sentence as it deems appropriate.
Alternatively, he respectfully requests this Court vacate the district court's order granting his
Rule 35 motion in part and remand his case to district court for further proceedings.
DATED this 21 st day of May, 2019.

/s/ Jenny C. Swinford
JENNY C. SWINFORD
Deputy State Appellate Public Defender
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